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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Thursday, the 7th day of September, 2018 

 
 

   TITLE APPEAL No. 15/17 

 
 

From the Judgment & Decree dated 25-05-17 passed by Learned Munsiff No.1, 

Nalbari in Title Suit No.53/2014. 

                    
 
                     Nurul Haque Ali  

  ---- Appellant/Plaintiff 
 

            - VS  - 
 
                  Minara Begum 

             ---- Respondent/Defendant  
 
 
 
This appeal having been heard on 09-08-2018 in presence of :-  
 

Advocate for the Appellants :-  Sri Manabendra Sarma 

Advocates for the Respondents :-  Sri Arup Baishya  

 

 
and having stood for consideration to this day, the Court delivered the 
following judgment:- 
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         J   U   D   G   M   E   N   T 

  
  
1.        The judgment and decree dated 25/05/17 passed by the Ld. 

Munsiff No.1, Nalbari i/c with T.S. No.53/14, are the subject matter under 

challenge in this present Civil first appeal.  

 

2.         Being highly dissatisfied and aggrieved with the Judgment 

delivered in T.S. No.53/14 which was dismissed in favor of the defendant vide 

the Judgment and decree dated 25/05/17 passed by the Ld. Munsiff No.1, 

Nalbari, the defendant as appellant has preferred the instant appeal on the 

following grounds:- 

 

G  R  O  U  N  D  S 

 

i. That the Court below did mistake in appreciating evidence thereby 

attained in a wrong decision which is liable to be set aside.  

ii. That the suit land was purchased by plaintiff and defendant jointly as 

husband and wife. It is very natural that after marriage husband and 

wife do all work jointly. It is quite not probable that after marriage wife 

may purchase land by her money only without the help of husband. 

The sale deed is in the name of wife. Further in that house and land 

husband and wife admittedly lived for a long time. Hence the counter 

claim was not fit to be decreed, but suit was legal to be decreed.  

iii. That the Court below hold that plaintiff could not bring evidence in 

support of his claim of purchasing the land by his money. On this point 

the suit was dismissed. But the counter claim was also on the point 

that defendant purchased the land  as wife of appellant, by her own 

money. She also did not produce any evidence in support of her claim 

made in counter claim. The Court below wrongly dismissed the suit and 

wrongly deceed the counter claim. Hence the impugned Judgment and 
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decree is liable to be set aside.  

iv. That the mistake of the name of the Bank by plaintiff cannot be related 

to the right of the land in question in between them. But the Court 

below laid extra importance to the matter and attained in a wrong 

judgment and the same is liable to be set aside.  

v. That for any other view of the matter the impugned judgment and 

decree is liable to be set aside.  

vi. That the appellant resume right to take additional ground at the time of 

hearing. 

 

3.  On the above grounds the plaintiff/appellant has prayed for 

setting aside the impugned judgment and decree. After admitting the appeal 

the record of T.S. No.53/14 was called for and the same was received. 

 

4.  On appraisement of the original case record, it appears that the 

plaintiff has filed the suit for declaration and other consequential relief. 

 

5.  The plaintiff's case interalia is that the plaintiff was a CRPF 

constable and he retired on 01-10-11. The defendant is the wife of the plaintiff 

and she voluntarily left the plaintiff and filed several cases against the plaintiff 

by bringing false allegations. The plaintiff purchased a plot of land measuring 2 

kathas in Dag No.541 KP Patta No.110 of village Narayanpur by registered sale 

deed 161/07 in the name of the defendant. The plaintiff also got some money 

after his retirement and he deposited money by creating a fixed deposit in the 

name of the defendant in State Bank of India, Koria Branch amounting to 

Rs.2,17,215/-. The case of the plaintiff is that the defendant voluntarily left the 

plaintiff and tried to grab the schedule noted property. Hence, the plaintiff is 

compelled to file this suit. According to the plaintiff, the suit land is his joint 

property with the defendant and he has equal share in the amount of the fixed 

deposit. Hence this case.  

6.  On receiving summons the defendant appeared and filed his 

written statement cum counter claim denying the averments made in the 
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plaint. The plaintiff also filed his written statement against the counter claim 

filed by the defendant. In her written statement cum counter claim  the 

defendant stated that she was serving as a school teacher from the year 1996 

and she got married with the plaintiff in the year 2000. The defendant further 

stated that the plaintiff is not a man of good moral character and that he used 

to torture her  and also kept illicit relation with other woman and was also 

caught red-handed by the defendant. Ultimately, the defendant was compelled 

to leave the company of the plaintiff. The defendant could accumulate certain 

amount from the source of her salary prior and after her marriage and also 

from the deposit of several village sanchay and she purchased the suit land 

vide sale-deed no.161/07 and also constructed a house therein and used to 

reside therein as  the inmates of the plaintiff's family used to give her mental 

torture while she was living at the native village of the plaintiff at Bihdia. The 

plaintiff did not spend any amount in the purchase of the suit land or 

construction of the house thereon. The plaintiff spend all of his money for 

enjoyment and for illegal and immoral purposes only. The defendant also 

pleaded that out of her income she also deposited an amount of Rs.2,00,000/- 

in a fixed deposit account of her at SBI, Mukalmua Branch and also stated that 

keeping of Rs.2,17,215/- in a fixed deposit in the account by the plaintiff in the 

account of the defendant at SBI, Karia Branch is totally false since there is no 

any branch of SBI at Karia. The suit land is the  exclusive property of the 

defendant acquired from her own income. But since the plaintiff has been 

forcefully occupying the suit land driving the defendant out therefrom, so the 

defendant takes a Counter Claim in the suit claiming that the suit land and 

house thereon is the property of the defendant and she has the absolute right, 

title and interest over the same and thus prays to dismiss the suit of the 

plaintiff with costs and to decree the counter claim of her declaring right, title 

and interest over the suit land as described in the schedule of the counter 

claim and for putting her in possession of the suit land by evicting the plaintiff 

therefrom along with other reliefs. 

 

7.  Upon pleadings of the parties, the learned trial court has framed 

the following issues: 



5 

 

 

I  S  S  U  E  S 

 

i) Whether there is any cause of action for the suit? 

ii) Whether the suit is maintainable? 

iii) Whether the plaintiff has right, title and interest over the land 

mentioned in Schedule 'A'? 

iv) Whether the defendant has right, title and interest over the land 

described in the schedule of the counter claim? 

v) Whether the plaintiff is entitled to a decree as prayed for? 

vi) Whether the defendant is entitled to a decree as prayed for in the 

counter claim? 

vii) To what other relief/reliefs, the parties are entitled to? 

 

8.  The plaintiff side had adduced the evidence of 3(three) 

witnesses and exhibited 2(two) documents. The defendant side had adduced 

the evidence of 3(three) witnesses and exhibited 4(four) documents. 

 

9.  I have heard the learned counsels for both the parties and have 

gone through the materials on record as well as the memorandum of appeal. 

 The vital issue in this suit are issue No. (iii) and (iv) and the result of 

the present appeal is depended upon the discussion and findings in these 

issues.  

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

   

10.  Issue No (i) is relating to the cause of action for the suit. 

The learned trial court has decided this issue in the affirmative and in favour of 

the plaintiff. The cause of action means every fact which if traversed, it would 

be necessary for the plaintiff to prove in order to support his right to a 

judgment of the court. In the instant suit the plaintiff has claimed the suit land 

measuring 2 kathas as mentioned in schedule 'A' of the plaint and the money 
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mentioned in schedule B of the plaint to be purchased and acquired by him 

respectively by his  hard earned money. The defendant, on the other hand, has 

filed her written statement and counter claim denying the claim of the plaintiff 

by stating that the suit land was purchased by her and the money in her fixed 

deposit account was also deposited by her from the source of salary prior and 

after her marriage and from deposit of several village sanchay. As there is 

assertion of right by the plaintiff and denial of right by the defendant it 

appears that there is cause of action for the suit. Hence, findings of the 

learned trial court issue No (i) warrants no interference. 

 

11.  Issue No (ii) is relating to the maintainability of the suit. 

There is no specific pleadings that the suit is not maintainable in its present 

form or in the manner in which it should have been filed. The plaintiff has 

claimed equal share and interest in the land and the money described in 

schedule 'A' and 'B' of the plaint respectively along with the defendant, being 

her husband. I find nothing to hold that the suit is not maintainable in its 

present form. Situated thus this issue is decided in the affirmative and in 

favour of the plaintiff.  

 

12.  For the sake of convenience issue No. (iii) and (iv) are taken up 

for discussion together with the other issues relating to the reliefs claimed by 

the parties. Issue no. (iii) and (iv)  are contingent upon the question as to  

“Whether the plaintiff has right, title and interest over the land 

mentioned in schedule 'A' ?” 

    A N D 

  “ Whether the defendant has right, title and interest over the 

land described in the schedule of the counter claim ? 

 
13.  In his pleadings the plaintiff has pleaded that he purchased a 

plot of land measuring 2 katha in Dag No 541 KP patta No. 110 of village  

Narayanpur, Mouza – Madhyam Barkhetri, PS- Mukalmua, District- Nalbari by a 

registered  deed vide sale deed No. 161/07. According to the plaintiff the said 

sale deed was executed in favour of the defendant. The plantiff has alleged 
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that now the defendant is trying to grab the land mentioned in schedule 'A' of 

the plaint.  

 

14.  The defendant on the other hand has claimed the suit land 

mentioned in schedule 'A' of the plaint on the ground that she has purchased 

the same from her personal income and loan vide sale deed No. 161/07 and 

after purchasing the land constructed  dwelling house etc. over the suit land 

and started staying there.  

 

15.  In order to substantiate his claim the plaintiff has exhibited the 

electricity bill and land revenue paying receipt. In their evidence on affidavit 

the PWs has stated that the plantiff had purcased the suit land from his own 

hard earned money.  PW-1 has stated in his cross-examination that he has 

purchased the suit land in the year 2007 and he took retirement in the year 

2011. PW-1 also stated that he constructed the house over the suit land after 

his retirement. PW-3 has also stated in his cross-examination that the plaintiff 

purchased the suit land from Karpur Nessa in the year 2007. According to PW-

3 though he was not a witness to the deed, he was present at the time of 

transaction which was done in a house.  

 

16.  We also find PW-3 stating in his cross-examination that he does 

not know whether the father of the plaintiff is alive  or not. PW-3 also does not 

know whether the wife of the plaintiff does any job or not. But PW-3 could say 

that the plaintiff took voluntary retirement in the year 2011, that the house 

was purchased by the plaintiff in the year 2007 and that the sale deed was 

executed before 2011. If PW-3 knew so many things  about the suit land 

including the dag no and patta no of the same, being the gaonbura he should 

have also known about the family of the plaintiff.  Another thing which comes 

to our notice in the cross-examination of PW-3 is that whatever he had stated 

in his evidence on affidavit is written as per the version of the plaintiff. PW-3 

stated that he has no personal knowledge about the fact stated in his evidence 

on affidavit.  

 



8 

 

17.  Now coming to the cross-examination of PW-2 we find him 

stating that there was a house over the suit land before the purchase of the 

land and the said house was built by the owner of the land. According to the 

PW-2, the plaintiff purchased the suit land along with the house from the 

money he got at the time of his retirement. This statement of PW-2 is 

contradicting from the statement made by PW-1 and PW-3 wherein they has 

stated that the house was constructed by the plaintiff later on. From this 

contradictory statement of PWs it is clear that they does not have much 

knowledge about the suit land.  

 

18.  Surprisingly we also find PW-1  stating in his cross-examination 

that he does not know the area of the suit land. If the plaintiff has claimed to 

have purchased the suit land in the name of the defendant, definitely the area 

of the land must be known to him. We again find PW-1 stating in his cross-

examination that he does not want to give any share from his property to the 

defendant. If the plaintiff has claimed to have  made the full payment of the 

suit land at the time of purchasing the same and if the plaintiff does not want 

to give any share of his property to the defendant, it is not clear as to why he 

has filed this suit seeking declaration that the property of schedule A and B is 

the joint property of the plaintiff and the defendant.  

 

19.  The defendant in order to substantiate her plea has exhibited 

the copy of the sale deed proved in original which is marked as Ext-'Ka'. The 

question of proving the sale deed does not arise as the plaintiff has himself 

admitted in his  pleading that the sale deed was executed in the name of the 

defendant though he paid the entire purchase money.  

 

20.  Now if we go through the contents of Ext-Ka we nowhere find 

any mention that the amount was paid by the plaintiff alone to the seller.  

 

21.  From the entire discussion, it appears that the plaintiff is not 

able to prove that he had paid the full purchase money to the seller at the time 

of purchasing the suit land. As the sale deed is in the name of the defendant 
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and as the plaintiff could not shake the plea taken by the  defendant that she 

has  purchased the suit land,  it can be presumed that the defendant has right 

title, interest over the land as mentioned in the schedule of the counter claim.  

 

22.  In his pleading the plaintiff had taken another plea that at the 

time of his retirement he got some money amounting to Rs.  2,17,215/-(Two 

Lakh Seventeen Thousand Two Hundred Fifteen only) which was deposited in 

the fixed deposit account of the defendant in the State Bank of India, Karia 

Branch. In her written statement cum counter claim the defendant denied this 

averment of the plaintiff and stated that there is no branch of SBI at Karia. 

According to the defendant she accumulated certain amount of money from 

the source of salary prior and after her marriage and also from the deposits of 

several village savings account, upon a fixed deposit account for an amount of 

Rs. 2 lakhs at SBI, Mukalmua Branch. 

 

23.  In support of the plea taken by the plaintiff both PW 2 and PW-3 

has stated in their evidence that it is within their knowledge that an amount of 

Rs. 2 lakhs were kept  in the fixed deposit in the State Bank of India by the 

plaintiff in the name of his wife. According to PW 2 and PW 3 those money 

were the hard earned money of the plaintiff. PW 2 and PW 3 also stated in 

their cross-examination that the land and the money in the fixed deposit are 

the joint property of both the plaintiff and the defendant on the strength of 

their relation as husband and wife. 

  

24.  But in the cross-examination of PW 2 we find him stating that 

he does not know much about the fixed deposit of the plaintiff.  PW-2 also 

stated that whatever facts he has stated in his evidence on affidavit in 

connection with the fixed deposit is written as per the version of the plaintiff. 

Even PW-3 stated in his cross-examination that his evidence on affidavit is 

written as per the version of the plaintiff and he has no personal knowledge 

about the facts. Hence, from the cross-examination of PW-2 and PW 3, it 

appears that the plaintiff never deposited any amount into the fixed deposit 

account of the defendant in SBI, Karia Branch. 
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25.  It is also noticed that in the pleadings that the plaintiff has 

stated that he had deposited an amount of Rs. 2,17,215/- in the fixed deposit 

account of the defendant in SBI, Karia Branch whereas in his evidence on 

affidavit the plaintiffs has stated that he kept Rs. 2,37,215/- in fixed deposit 

account of the defendant in State Bank of India, Mukalmua Branch. On perusal 

of the case record it is seen that the plaintiff without making any ammendment 

into the amount and place of the branch as mentioned in the plaint and stated 

something new in his evidence on affidavit. This type of contradictions made 

by PW-1 in his pleadings and evidence on affidavit shakes his veracity as a 

witness.  

 

26.  The learned trial court has rightly decided the above  issues in 

favour of the defendant and the decision of the said court in these  issues 

warrants no interference.  

 

  Situated thus issue no (iii), (iv), (v), (vi) and (vii) are decided in 

favour of the defendant.  

 

O R D E R 

 

27.  In the result, the present first civil appeal is bereft of merit and 

thus the same stands dismissed on contest with cost.  

 

  The impugned judgment and decree dated 25/05/2017 passed 

in Title Suit No. 53/2014 by the learned Munsiff No. 1 is hereby affirmed.  

  Draw up a decree accordingly. 

 

  Send down the original case record to the learned Munsiff No.1. 

 

  Given under my hand and seal of this court on this the 7th day of 

September/2018. 
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                 Civil Judge  
           Nalbari 
 

Dictated & Corrected by me 

 

 

 Civil Judge  
   Nalbari 


